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Claims that employees have been misclassified as independent contractors remain a focus for private plaintiffs and government agencies. Contracts that exert control over the business of another company may be a particularly fertile source of misclassification claims by plaintiffs seeking unpaid wages.

Two recent suits arising from franchise agreements with Jani-King, described by the Third Circuit as “the world’s largest commercial cleaning franchisor,” demonstrate the potential liability that can arise under these circumstances.

Wage Hour Division Sues Based on Misclassification of Franchisees

Last week, the Department of Labor filed suit claiming that franchisees of Jani-King of Oklahoma Inc. are actually employees under the Fair Labor Standards Act.

The DOL alleges that the franchisees typically have no employees of their own, but rather are individual who are required to pay Jani-King a franchise fee, royalties, and other payments to receive cleaning assignments.

The suit contends that Jani-King, among other things, sets customer cleaning rates; negotiates with customers over the cleaning contracts under which franchisees work; reassigns cleaning contracts from one franchise to another; handles “all aspects of how and whether cleaners are paid for the work they perform;” and collects payments from customers.

Notably, the only claim in the DOL’s Complaint is for an injunction requiring Jani-King to begin keeping records of the wages and hours its alleged employees. The fact that the DOL has chosen to pursue injunctive relief in the absence of any other remedy suggests a strong interest in the principles at issue in the case.

Third Circuit Affirms Class Certification Based on Franchise Agreement & Manuals 

The DOL suit was preceded by a September 21, 2016, decision by the Third Circuit Court of Appeals.  That decision upheld a district court’s order certifying a Rule 23 class action of approximately 300 Philadelphia-area franchisees who claim to be Jani-King employees.

In determining whether an employee has been misclassified as an independent contractor under Pennsylvania law, the Third Circuit stated that “the paramount factor is the right to control the manner in which the work is accomplished.”

The District Court’s opinion had pointed to specific provisions in the Jani-King franchise agreement, policy manual and training manual through which Jani-King (among other things) mandated how often a franchisee communicated with customers and dictated how franchisees addressed customer complaints, maintained their records and solicited business.

The District Court stated that “[t]hose documents also demonstrated that Jani-King controlled the franchisees' work assignments, has the right to inspect the franchisees work, and has the ability to change the policies and procedures as it sees fit.”

Because the Jani-King franchise agreement, policies manual, and training manual were common to the class, they supported the conclusion that common issues would predominate in misclassification cases by franchisees. Therefore, the Third Circuit affirmed the District Court’s class certification order.  The plaintiffs will therefore be able to pursue class claims against Jani-King under the Pennsylvania Wage Payment and Collection Law.

The sometimes-rigid nature of franchise relationships can not only be evidence of the level of control characteristic of an employment relationship, but can also provide a basis for arguing that claims should joined in a Rule 23 class action. Companies, therefore, should consider whether the controls imposed by franchise agreements (or any other contracts) are justified by their potential to create unwanted employment relationships.

Tags: franchise joint employment, franchisees, Jani-King, joint employer, Michael D. Thompson

		
			




				
				
				
			Back to Wage and Hour Defense Blog Blog
			
				Search This Blog

				
			
			
				
					

			

			
				Search...
				
				
			

		
							




	
							


	
							

	
							

	
							

	
							

Blog Editors

			
			
	Michael (Mike) S. Kun
	Paul  DeCamp
	Kevin  Sullivan





			

			

			

			Related Services

			
			
	Employment, Labor & Workforce Management
	Wage and Hour





			

			Topics

			
			
				
					

			

			
				Select Category
				
			- All -
Announcements
California Wage-Hour Law
Child Labor
Collective Actions
Coronavirus (COVID-19)
DOL Enforcement
Ethics
Events
Exemptions (general)
FLSA Coverage
FLSA Litigation
FLSA settlements
General wage hour
Motor Carrier Exemption
New York Wage-Hour Law
NLRB
Off the Clock
Outside Sales Exemption
Retaliation
State Wage and Hour Laws
Tipped Employees
Uncategorized
Wage and Hour Policies
Wage-hour class actions
Whistleblower
White Collar Exemptions (General)


			
				
			

		
							


Archives

			
			
			
				
					

			

			
				Select archive
				
			- All -
March 2024
February 2024
January 2024
December 2023
November 2023
October 2023
September 2023
August 2023
July 2023
May 2023
April 2023
March 2023
February 2023
December 2022
November 2022
October 2022
September 2022
August 2022
July 2022
June 2022
May 2022
April 2022
March 2022
February 2022
January 2022
December 2021
November 2021
October 2021
September 2021
August 2021
July 2021
June 2021
May 2021
April 2021
March 2021
February 2021
January 2021
December 2020
November 2020
October 2020
September 2020
August 2020
July 2020
June 2020
May 2020
April 2020
March 2020
February 2020
January 2020
December 2019
November 2019
October 2019
September 2019
August 2019
July 2019
June 2019
May 2019
April 2019
March 2019
February 2019
January 2019
December 2018
November 2018
October 2018
August 2018
July 2018
June 2018
May 2018
April 2018
March 2018
February 2018
January 2018
December 2017
November 2017
October 2017
September 2017
August 2017
July 2017
June 2017
May 2017
April 2017
March 2017
February 2017
January 2017
December 2016
November 2016
October 2016
September 2016
August 2016
July 2016
June 2016
May 2016
April 2016
March 2016
February 2016
January 2016
December 2015
November 2015
October 2015
September 2015
August 2015
July 2015
June 2015
May 2015
April 2015
March 2015
February 2015
January 2015
December 2014
November 2014
October 2014
September 2014
July 2014
June 2014
May 2014
April 2014
March 2014
February 2014
January 2014
December 2013
November 2013
October 2013
September 2013
August 2013
July 2013
June 2013
May 2013
April 2013
March 2013
February 2013
January 2013
December 2012
November 2012
October 2012
September 2012
August 2012
July 2012
June 2012
May 2012
April 2012
March 2012
February 2012
December 2011
November 2011
October 2011
September 2011
August 2011
July 2011
June 2011
May 2011
April 2011
March 2011
February 2011
January 2011
December 2010
November 2010
October 2010
September 2010
August 2010
July 2010
June 2010
May 2010
April 2010
March 2010
February 2010
January 2010
December 2009
November 2009
October 2009
September 2009
August 2009
July 2009
June 2009
May 2009
April 2009


			
				
			

		
							


Epstein Becker Green Blogs

	Commercial Litigation Update
	Health Law Advisor
	Management Memo
	Trade Secrets & Employee Mobility
	Wage and Hour Defense Blog
	Workforce Bulletin







			
				
				
			
			
			Jump to Page
			
				
					
					
					[image: Search]
				

			

			

				
					
						
							


	
							

	
							

Subscribe

Sign up to receive an email notification when new Wage and Hour Defense Blog posts are published:

				
					
						Email 

Subscribe


					

				

				


			
				
					Keep in Touch

					Subscribe for Insights and Invitations

				

				
					© 2024 Epstein Becker & Green, P.C. All rights reserved. Attorney advertising.

						Site Map
	Disclaimer
	Privacy Policy
	Terms of Use
	Alumni
	Subscribe
	Website Credits


				

				
						
							



	
							

	
							

	
							

	
							

	
							


				
					
						By clicking “Accept All Cookies,” you agree to the storing of cookies on your device to enhance site navigation, analyze site usage, and assist in our marketing efforts.

						
					

					Cookies Settings
					Reject All
					Accept All Cookies
				

			

			
				
					
						
							Privacy Preference Center

When you visit any website, it may store or retrieve information on your browser, mostly in the form of cookies. This information might be about you, your preferences or your device and is mostly used to make the site work as you expect it to. The information does not usually directly identify you, but it can give you a more personalized web experience. Because we respect your right to privacy, you can choose not to allow some types of cookies. Click on the different category headings to find out more and change our default settings. However, blocking some types of cookies may impact your experience of the site and the services we are able to offer.

Strictly Necessary Cookies

These cookies are necessary for the website to function and cannot be switched off in our systems. They are usually only set in response to actions made by you which amount to a request for services, such as setting your privacy preferences, logging in or filling in forms. You can set your browser to block or alert you about these cookies, but some parts of the site will not then work. These cookies do not store any personally identifiable information.

							
						

						
					
						Performance Cookies

						
							
							On

							
							Off
						


						These cookies allow us to count visits and traffic sources so we can measure and improve the performance of our site. They help us to know which pages are the most and least popular and see how visitors move around the site. All information these cookies collect is aggregated and therefore anonymous. If you do not allow these cookies we will not know when you have visited our site, and will not be able to monitor its performance.

						

					

				
						Close
					

				

				
			
			






